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IN THE UNITED STATES PATENT AND TRADEMARK Ol-nCE 

RECEIVED 

Patent Apphcatioa Ser. No.: 09/439,194 Group Art Uml: 2163 (^STRM-mXCSNTlR 

Filing Dale: 11/12/1^99 Examiner U. T. IE JUN ^ 2005 

Attorney Docket Number PI IN 1 5588A Inventor Naiiic{s): VAN GESTEL 

Title: TRANSMISSION OF DATA ITEMS Confintiation Number 1 374 

Mail Slop Appeal Brief 
Commissjtmcr for Patents 
P.O. Box 1450 
Alexandria V A 22313-1450 

APPEAL BRIEF 

Sir: 

Ibis is an appeal from the final rejection of Claims 13 and 16-23. 

I. RiiAE PARTY IN TN'TliRESl' 

The real party in interest is Koiiinklijkc Philips Eleclronics, N.V., a corporation of the 

Netherlands. 

II. RELATED APPEALS AND IN I ERFERENCCS 

Applicant is not aware ol any related appeals or interlbrences. 

m. STATUS OF CLAIMS 

Claims 13 and 16-23 stand rejected. Claims 1-12 and 14-15 arc cancelled. 

(::\My Dutiimcjrt5\AiinB\lCfril pracliceXTlHIipFiVpruiiectltlonVn (5S88a - appcul luictduB 1 
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TV. STATUS Ol- AMENDMENTS 

There was no amendment under section 116. 

V. SUMMARY 01- CT-AIMED SUBJECT MATTFR 

The broadest claims arc not restricted to a spedl'ic field of u-sc, but the preferred 
embcdirreTit arises out of the field of electronic program guides, pailicularly for use in television. 

Claim 13 

Claim 13 relates U) a data signal, A data signal formal in accordance with the preferred 
einbodinient of the invention is illustrated with respect to the timing diagram of figure 3. Figure 
3 is described in the specification at page 4, line 27 through page 5, line 1 3. Figure 4 is a flow 
chart describing how the signul of fig. 3 is generated. Figure 4 is described in the specification 
at page 5, line 1 4 through page 6, line 2. Figure 5 is a flowchart describmg how the signal of Fig. 
3 is used in a receiver. Figure 5 is described in the specification at page 6, lines 4-26- 

Tlie data signal includes a plurality of data items. These include a field, shown as F in 
Fig. 3, indicating the number of daui items. Tlicsc ulso include a plurality of data itemK, iihown 
as D plus a digit in Fig. 3. Hach data item includes an identifier. Tlic data signal is characterized 
in thattlie plurality of identifiers lorm an ordered sequence. The data signal is fiirther 
characterized in that the field indicating the number of data items includes a first and a second 
subfield. The subfields represent the range of the sequence of identifiers. 



CAMy DncumentsVAnneMegal pi,4Cttec\Pliiliiu\pr<)!iecul>onMiJ}3II8a~ appeal hnef.diM: 



PAGE 3(14 * RCVD AT 61712005 2:42:36 PM [Eastern DayOght Time] ' SVR:USPT0{FXRF-1/2 ' DNIS:8729306 * CSID:1 914 332 7719 * DURATION (min-ss):06-24 



Tuesday; June 07. 2005 2:43 PM 



Barschal!1-91 4-332-7719 



Claim 16 

C?laini 1 6 recites an electromagnetic signal for use in a receiving device. The signal 
embodies a plurality of data items, T^e recitations are olherwise very similar to those ol' claim 
13. 

gaim 17 

Claim 17 depends on claim 16. Claim 17 fiirther recites thai the Rrsi sublield 
represents a beginning of the range and the second snbfield represents an end ol' the range, lliis is 
illustrated by the two numbers within ihe F fields in I'ig. 3. 

Claim 18 

Claim 18 depends on claim 17. This claim recites a field of application for the 
signal; and in particular that the lirst and second subiiclds enable the receiving device to perform 
operations. The operations include: 

• dctemmiing whether a stored set oi'dala items is current and/or complete by 

comparing tlie (irsl and second subllelds with the identifiers — which is 
illusLraled with respect to the preferred embtidimcnt at 53 in Fig, 5; and 

* updating the stored set of data items, with reference to the first and second 

subfields, in response to dctcrmming that the stored set ofdata items is not current 
and/or complete — an example of this being illusti*ated at 58 in i'ig. 5. 
The result of these operations is recited in claim 1 8 to be 

C:VMy l )ocumen Ls\Aime\lega I practic!:\PIiilips\pn)SCCuHnn\n 1 558 8a - appeal hncf duc 3 
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o such updating is not conducted unnecessarily when the stored set of data items is still 

current and/or complete; 
o other operations can he performed in lieu of such unnecessary updating; and 
o the idenli ficrs need not be changed as the range of data itemjs currently tmnftmitted 

changes. 

Claim 19 

Claim 19 depends from claim 16. Claim 16 recites tliat the duia items are for use in 

u television. 
Claim s 

Claim 20 depends from claim 19. It recites that the daUi ilcms are for llsc in an electronic 
program guide for a television. 

Claim ll 

Claim 21 depends from claim 16. Claim 2 1 further recites tliat the subficlds are modulo- 
N numbers, where N is the maximum number of data it^^ms to be kept track of at a given time, 

Ckiim 22 

Claim 22 recites an electromagnetic signal embodying a plurality of data items. I he data 
items include: 

(;;:\My i;<)ciiTTicnL<;\Anne\legal practicc\Fhi(ips\prnsecutiftnVtt 1 558Sa - appeal bn'cf.doc A 
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• a field indicating the number of data items, illustrated lor the preferred embodinjerit 
by the several instances of the letter F in Fig. 3; 

• the plurality of data iiems, each item including an identifier, illustrated for the 
preferred embt^dimcm by the seveml insraiiccs of tlic letter D in Fig. 3; 

Claim 22 further recites limitations comparable to 1 7 and 1 8. 

Claim 23 

Claim 23 depends Irom claim 22. Claim 23 ftirther recites that the data items relate to 
television pi-ogramming, 

VI. CjROUNDS of RJHCl ion TO BE RliVlRWED ON APPliAl . 

All of the claims stand rejected under 35 USC .section 101. These rejections are all to be 
reviewed on appeal. 

Vir, THE ARGUMENT 

Grouping of claim rejections. 

First, the rejection groups claims 1 6-23 together as If they were indistinguishable, when 
in tact Ihcy have very different recitations. Applicant respectfully submits that this grouping lails 
to satisfy 37 CFR 1.104. 

C:\My DocuirwnlsXAnneVit^I practiccU'J]ilips\proitoculiwi\n I .i.iXXa — appeal rjrief.doi; 5 
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MPHP 

Some guidelines for patentability of signals arc menliwncd at MPliP 21 ()6 IV R. (c). A : 
However, a signal claim directed to a practical application of electromagnetic energy is 
statutory regardless of its transitory nature. See O'Rsilly, 56 U.S. at 114-19; In re Breslow, 
616 F.2d 516. 519-21, 205 USPQ 221. 225-26 (CCPA 1980). 

Applicant cited this section of the MPEP in the first amendment. The Examiner has Tailed to 
respond to this ciuition. Applicant respectfully submits that thi.s is improper. 

Claims 16-23 explicitly recite that the signal is clcctromagiielic and (or use in a receiving 
device. Various ones of them specify how the signal is useful In the receiving device. 

Claims 1 « and 22 are clearest in thi.s respect, because they recite that the signal enables 
listed operations in the receiving device. Applicant will not repeat these as they are listed above 
in the section summarizing the claims. Claims 1 8 and 22 fuither recite the practical results 
achieved by the signal bi the receiving device, as explained above. In this way. these claims are 
veiy similar to those in the venerable 0:RdllyjvUVle£g£ case cited by ihc MPEP in support, of 

patcnlability of signals, where one of the claims stated 

Eighth. I do not propose to limit myself to the specific machinery, or parts of machinery, described in the 
foregoing specifications and daims; the essence of my irwerrtion being tha u^e of iho motive power of the 
electric or galvanic cun-ent, which I call electro-magnetism, however developed, for makir^ or printing 
intelligible characters, letters, or signs, at any distances, being a new application of that power, of which i 
daim to be the first inventor or discoverer. 

Like that claim, claims 1 8 and 22. specifically set forth Ihc result that the signals achieve in the 

receiving device and are ihcrelbre statutory. 

CAshvii 13 and J 6 further recite a practical use lor the signal, namely the signal creates a 
plurality or idenli fiers in an ordered sequence & allows them to appear in a range represented by 
first and second subficlds. The specification explains why this is useful Hnd pmclical. 

C:\My r>cxaiincnls\Aj>nc\IC!9il pf actice\PhilipS\pit«ccmioiiMl ixmxa. - appeal r»rtcr.aoc < 
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Original daim 13, does not specifically recite that the signals are electromagnetic; 
however. Applicant respectfully submits that other types of signal, such as ultrasound, have no 
lega] distinclion over electromagnetic signals. The claim does recite data siignak. The claim 
therefore camiot be read on non-statutory subject matter such iv> text on paper, mere numbers, or 
natural phenomena, 

ClainLs 19, 20, and 23 recite that the data items are relevant to television, which is also a 
field of practical application. 

Applicant therefore respectfully submits that claims 16-23 clearly fall within the rubric of 
the cited MPEP guideline on patentability of signals. 

I'unctionalitv 

Instead of applying the standard of patentability set forth in the MPF? ai? applicable to 
signals, the Examiner applies the standard applicable to dcitii ?itructurcs, namely tbat the material 
recited must be functional rather than merely descriptive. Applicant respectfully submits that the 
Kxamincr has applied the wrong standard. 

However, even if that standard docs apply, the recitations of the claims are functional 
rather than descriptive and therefore satisfy the applied standard. 

The rejections of claims 1 8 and 22 are particularly baffling because — as explained 
before — these claims set forth particular practical applications in the form of operations in a 
receiving device and also functional advantages due to the claimed signal. These are clearly 
functional rccitatioas. 

C:\My tXji;iunciiU\Armc\k;su! practicC-Vphil ip5\prowciiTw>n\n 1 55HHa. — ttppcal brief.dDC y 
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Claims 13, 16, and 17 all recite lunctionai interrelationship between the parts of the 
signal, bccaa^e the signals contain fimctioiial, technical sclf-dc<u:ription. This is dififercnt from 
just containing descTiptlve material as that terminology is used in seclion 2106 of the \fPFT\ 
which contains tlic guidelines Ibr patentability of computer program like material. Dcscripii ve 
material, a<i discassed in the guidelines, meims material like text or pictures or music. Such 
material does not have fiinelion. When data contains a funcLional, technical self- description, by 
contrast, the data becomes more useful to a receiving device, since the receiving device can use 
the self-description in processing the data in the signal. The following table lists the types of 
functional, technical self-description to be found in these claims: 



Claim 



13 
16 



Function recited 



a field indicating a number of data items 
Analogous to 1 3 



17 



**whcrcln the first subfield represents a begimiing of the range and the second subficld 
represents an end of the rajigc" 



Claim 21 recites thai that the subficlds are modulo N numbers, where N is the maximum 
number of data items to be kept track of at a given lime. This functional format allows for more 
cfiGcicnt stonige of data. Tlus recitation is theref ore Silatulory. 



i' \My r>i)cijiitt:iii$\Ai)ih2Mc)ta] |>r&ctice\P}) J lii>s\|irosecution\nl 553 8u - <tppv»l bi icrdoc 
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Vm. CONCIAJSION 

Applicant respectfully submits that he has demonstraicd that the reoilatioDS of the claims 
satisfy 35 USC section 101. Since this is the only rejection, the application mml be in condition 
Ibr allowance. Such allowance is therefore respectfully requested. 

Respectfully submitted. 
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CLAIMS APPENDIX 
1-12 (cancelled) 

1 1 3. (origirul) A data signiil compr^^^^ng a plumlity of data items, comprising: 

2 a (icld indicalm& the miinber ofdata items; 

3 the plurality of data items, each item including iin identifier; 

4 characterized in that the plurality of idcntiJQefs form an ordered sequence, and in 

5 that the field indicating the number of data items comprises a first and a second sublicld, said 

6 subfields rcpresjenting the range of said sequence of identifiers. 

14-15 (cancelled) 

16. (previously pirscntcd) An electromagnetic sigruil for use in a mceiving device and 
embodying a plurality of data items, the data items comprising 
m ii field indicating the nmnbcr of data items; 

9 Qic plurality ol' data it^ms, each item including an identifier, 

wherein 

• the plurality of itlcntifier& form im ordered sequence. 

« the 1 1 eld indicating the number o f data i terns comprises a furst and a second subfield. 

• said subfields represent the range of said sequence of identifiers. 

C:\My UH:uinents\Anne\lcsnI p«iCtice\P!ilKps\pn>S(SCumiii\n 1 558tf^ - appwl bri*f.doo 1 
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17. (previously presented) The signal ol claim 1 6, wherein Ibc first subfield represents a 
beginning oPtlie range and the second subfield represents an end oi lhc range. 

18. (previously presented) The signal of claim 17, wherein the fhsl ^d second suhFiclds enable 
the receiving device to perfonn tlie following operations: 

• determining whether a stored set of data items is current and/or complete by 

comparing the lirst and second subl'iclds with the identifiers; and 

• updating the stored set ofdata items, with reference lo the (init and second 

Hubfields, in response to determining that the stored set of data items is not current 
and/or complete, whereby 
o such updating is not conducted unnecessarily when the stored set of data items is still 

current and/or complete; 
o other opemtions can be performed in lieu ofsuch unncces.>iiuy updating; and 
o the identifiers need not be changed as the range of data items currently transmitted 

changes. 

19. (previously presented) The signal of claim 16, wherein the data items are for vise in a 

television. 

20. (previously presented) T he s-ignal of claim 1 9, wherein the daU items are for use in an 
electronic program guide lor a television. 
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21. (previously presented) The signal of claim 1 6, wherein the subfields arc modulo-N numbers, 
wherc N IS the maximum number of daia items (o be kept track of at a given lime. 

1 22. (previously presented) An electromagnetic signal embodying a plurality of data items, the 

2 data items comprising 

• a field indicating the number of data items; 

4 • the pluraJity ofdata items, each item including an identifier; 

5 wherein 

A • the plurality of identifiers form an ordered sequence, 

7 • the field indicating tlic number of data items comprises a fiVHi and a second subficid, said 
5 subdelds representing the range of said sequence of idcntiliers, 

9 • the liTst subflcld represents a beginning of the range and the second sublield represents an 
in end oi' the range, 

11 • the fct and second subfields are for use in a receiving device in order to enable the receiving 

12 device to perform the Ibllowing operations: 

13 • determining whether a stored set ofdata items is current and/or complete by comparing 

14 the fir$t and second subfields with the idenliliers; and 

IT • updating the stored set ofdata items, with reference to the tlrsi and second subfields, in 

16 ' response to deteimining that the stored set of data items is not current and/or complete, 

17 whereby 

^» u such updating is not conducted mmecessarily when the stored sel ofdata items is 

t^ still current and/or complete; 

CAM) I Jugunicnis\Annc\Icgal |Kacitcc\KtuIipii\pmsccmron\n 1 ^ S&Sa - appeal br(ef.dog 
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o other operations can be performed in lieu of such unnecessary updating; and 
^1 o the identifiers need not be changed as the range of data items cuixenlly transmitted 

22 changes. 

23. (previously presented) The signal of claim 22, wherein the data items relate to television 
programming. 
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